3 March 2025

Legal Advice on Tree Protection — A Resource for Your Campaign

Dear Friends, Tree Protection Groups, Environmental Campaigners & Legal Advocates,

Enclosed is crucial legal advice to share with your networks to support your efforts in protecting trees in
your local communities.

As you may know, Chester, a 150-year-old London Plane tree in Southend-on-Sea, is under imminent
threat of removal. Following a legal review, Monica Feria-Tinta of Twenty Essex, a leading barrister in
human rights and environmental law, has identified potential serious legal failings in the decision to fell
this tree.

The enclosed advice document outlines:
1. How human rights law can be used to challenge tree removals:

The European Convention on Human Rights (ECHR) protects communities from harmful
environmental decisions. The removal of mature trees may violate:

¢ Article 8 (Right to Private and Family Life) — Trees contribute to clean air, well-being, and quality
of life. Their removal can harm local residents.

* Article 14 (Prohibition of Discrimination) - Communities already lacking green spaces may be
disproportionately affected, raising concerns of environmental injustice.

2. Why councils must consider climate obligations in planning decisions:

Public authorities have a legal duty to consider climate impacts in decision-making. Felling mature
trees contradicts international biodiversity, sustainability, and climate adaptation commitments.

3. The importance of community consultation in tree protection cases:

Local councils must engage with residents before making major environmental decisions. Failing to
consult the public undermines transparency, accountability, and environmental justice.

This legal advice reinforces the need to challenge tree removals using human rights and climate law.
This case is not just about Chester—it’s about protecting urban trees everywhere.

If councils can ignore legal protections for mature trees, it sets a dangerous precedent for our towns and
cities. We hope this advice empowers tree groups, campaigners, and legal professionals to hold decision-
makers accountable.

If you would like to connect, share insights, or collaborate on tree protection strategies, please do not
hesitate to reach out via our Facebook group at savechester.org. Together, we can defend our trees,
communities, and the environment.

Thank you for standing up for our urban trees.

In solidarity,

Katy, Tim and Laurence

Save Chester Group | savechester.org

Enc: 21-page legal advice from Monica Feria-Tinta (Twenty Essex)




Advice
Chester Tree

I have been instructed by Katy Treverton, on behalf of Save Chester Group, to advise on

the human rights implications of felling a tree.

Chester is a 150 year-old London Plane tree,! located at the juncture of Tylers Avenue and

Chichester Road in Southend-on-Sea, Essex.

Southend-on-Sea is a large coastal City situated in south-eastern Essex in the East of
England. The Southend-on-Sea City Council notes that ‘Southend-on-Sea is one of Essex's
most deprived areas with 25.8% of residents living in 20% of the most deprived areas in
England. It has a higher index of deprivation (IMD) than both Essex and England as a
whole’.? Between the most deprived and least deprived wards, the Council notes, ‘there is
a life expectancy gap of 9 years for males and 10 years for females’.> By ‘deprived’ is

meant ‘low income’ areas with high incidence of poverty.

12.5% of neighbourhoods within Southend-on-Sea are in the 10% most deprived nationally
and 20 % of residents have no qualifications in Southend which is below the England

16.1% and East of England 18.3% figure.*

As put by Katy Treverton, Chester, is ‘the only tree left in a long road’.> Chester is a
healthy tree.’ It is the survivor of a great storm of 1987 in which in Portland Avenue not

far from Chester, two large trees were lost.” As noted by Ray Skinner, a resident of Portland

Affidavit of Laurence Leone § 6; Affidavit of Timothy Fransen § 6.

Southend-on-Sea City Council, ‘Abou Southend’, <
https://www.smartsouthend.org/pages/aboutsouthend#general deprivation.> accessed on 1 February 2025.
Ibid.

Southend-on-Sea City Council, Tackling. Poverty Strategy, 2023-2026 <
https://democracy.southend.gov.uk/documents/s55250/Appendix%20-
%20Draft%20Tackling%20Poverty%20Strategy%2026%2001%202023.pdf> accessed on 23 December
2024.

Affidavit of Katy Treverton, § 4.

Affidavit of Laurence Leone § 3.

Recollections by Ray Skinner, resident of Southend-on-Sea.




Avenue, ‘there is little other nature/greenery on [the] walk through the city centre to the

station’.?

The tree stands next to what used to be a restaurant, now demolished. Planning permission
was sought by Mr Vikesh Kotecha (‘the developer’) to erect a 14 storey building
comprising of 58 self-contained flats (Class C3) and commercial units at ground floor level
(Class E) with ancillary bike and bin store on vacant land (Outline Application) in lieu of

the restaurant.” This original application was not approved.'?

The site where Chester is standing, is at a point of transition from the High Street to the
edge of the town centre and as such is bordered by car parks and service yards, and faces
on to the relatively wide Chichester Road which is a main north-south throughfare for

traffic.

The Council Tree Policy 2020-2030 affirms ‘a presumption against the removal of healthy
trees subject to complaints unless the basis of a complaint has an over-riding justification
and no alternative management practice is practicable’.!! The Tree Policy by the Council
also affirms a policy ‘to help maintain and extend the tree canopy cover across the

borough’.!?

Yet ‘the city centre [in Southend-on-Sea] is barren of greenery and the local authority

3

doesn’t seem to have the ability to plant and maintain new trees’.!> The city centre in

Southend-on-Sea, as noted by the locals, ‘is massively deprived of nature’!*

10. It is in this context that one is to examine the decision by the Council to remove Chester.

Ibid.

Officers’ Report denying planning application to erect 14 storey building in 7 Tylers Avenue,
Southend-On-Sea.

Officers’ Report denying planning application to erect 14 storey building in 7 Tylers Avenue,

Southend-On-Sea.

Southend-on-Sea Borough Council, Tree Policy 2020-2030, March 2020-2030, p. 3.
Ibid.

Affidavit of Laurence Leone § 6.

Affidavitof Laurence Leone § 7.



11.

12.

13.

A decision by the Council to remove Chester, was made sometime after December 2022,
after a report on Road Safety Assessment in Chichester Road dated December 2022, was
issued (‘the 2022 Report’).!> The Council’s decision to remove Chester was made ‘behind
closed doors, with no public consultation or attempt to explore alternative solutions. This
lack of transparency only came to light in January 2024, when campaigners began
scrutinising the planning application’!®submitted for 58 flats compromising Chester - the

scheme was not viable with Chester in-situ.

The report noted that ‘Southend-on-Sea City Council have identified concerns with regard
to the available footway width on the western side of Chichester Road, just prior to its
junction with Tylers Avenue, in relation to an existing mature tree impacting upon
pedestrian movements on the western side of Chichester Road, (refer to photograph 1
below)’.!” This referred to Chester. The report thus recommended as a potential

mitigation measure the removal of the London Plane Tree.

5.2 Removal of the existing tree on the western side of Chichester Road:
By removing the existing tree and protruding roots, pedestrians would no longer
be susceptible to trips and falls occurring due to the raised tree roots, risking
personal injury or needing to enter the northbound carriageway to continue their
journey risking collisions with northbound vehicular traffic. Therefore, the
removal of the tree would ensure pedestrians are able to utilise the full width of
the footway in this area unimpeded. Once removed, the footway should be made
good. 18

The 2022 Report did not consider alternatives to removal such as the possibility of railings
that could have been erected — or a plan to widen the junction. It did recommend however
in order to retain the existing tree that Southend-on-Sea entered negotiations with the

landowners as follows:

In order to retain the existing tree and ensure pedestrians are provided with a
suitable and adequate footway width on the western side of Chichester Road, it is
recommended that Southend-on-Sea City Council enter negotiations with the
landowners of the site. Securing this land will enable the provision of a suitable

Chichester Road, Southend-on-Sea, Road Safety Assessment by Allen Transport Consultancy Ltd dated
2022. By then, section 115 of the Environment Act 2021 would have not been in force as yet.

Section 115 of the Environment Act 2021 became a statutory duty that all local authorities in England
were required to implement. The duty requires local authorities to consult with local residents on the
felling of street trees where no exemptions apply, entered into force on 30 November 2023.

Forestry Journal, ‘The Fight to save Chester’, The fight to save Chester: Southend-on-Sea's last tree
standing | Forestry Journal.

Ibid § 1.4.

Ibid. § 5.2.



https://url.uk.m.mimecastprotect.com/s/L12BCRgnmcrq8Yxc9fQS1jAdr?domain=forestryjournal.co.uk/
https://url.uk.m.mimecastprotect.com/s/L12BCRgnmcrq8Yxc9fQS1jAdr?domain=forestryjournal.co.uk/

14.

15.

16.

17.

and adequate footway width for the current and future numbers of pedestrians using
the western footway on Chichester Road.!”

Laurence Leone, a TechArborA, and resident in Southend-on-Sea states:

[ first heard about the threat to Chester the tree through a Facebook comment which
got me thinking about the tree from a BS5837 survey point of view. I was just
undertaking some training on that course, and I took a couple of colleagues to look
at the tree and we deemed that it was very healthy and there was absolutely no
reason to have the tree removed.

After further investigation we realised it was due to be cut down due to roadway
issues which could easily be rectified by signage, road layout and moving the
hoarding back slightly which would sufficiently widen the pavement. Also
planning permission had not been approved so there was no reason that a
community green space could not have been created to incorporate the tree which
I felt would benefit the area for locals greatly.?°
The council has a duty under Section 41 of the Highways Act 1981 to ensure that pathways
are reasonably passable without presenting a danger. It must also ensure that access is equal
for all under the Equality Act 2010. This will mean that on some occasions it is necessary
to remove a tree. However, as the Council Tree Policy states removal of a tree ‘will be the

last option after all other alternatives have been considered. The council will follow best

practice and consider the engineering alternatives to the removal of trees.?!

I have not seen, in the documents made available to me any alternative options to the
removal of Chester being considered by the Council, contrary to the above Council policy

and considering the recommendation of the 2022 Report § 5.4.

It is not surprising, as a consequence (as noted by Katy Treverton) that the community has
opposed the felling of Chester.?? She observes that ‘the many signatures and strength of
support provided by the wide community, proves that [she is] not alone in [the] strong
feeling of connection with this tree in [her] community’.?® She collected 220 signatures at
the end of March 2024 from local residents who do not want to lose the tree and wanted

the council to award it with a Tree Preservation Order along with over 31,000 signatures

20
21
22
23

Chichester Road, Southend-on-Sea, Road Safety Assessment by Allen Transport Consultancy Ltd dated
2022, § 5.4.

Affidavit of Laurence Leone §§ 3-4.

Southend-on-Sea Borough Council, Tree Policy 2020-2030, March 2020-2030, p. 24.

Affidavit of Katy Treverton,§ 5.

Ibid.



on the online petition which she set up for people to express their views that the tree is

important and should remain.

18. The developer submitted an appeal concerning the denial of its planning application and
an Appeal Decision was issued in favour of the developer granting ‘planning permission

. to erect 14 storey building comprising of 58 self-contained flats (Class C3) and
commercial units at ground floor level (Class E) with ancillary bike and bin store on vacant
land (outline application) at 7 Tylers Avenue, Southend-on-Sea.’?* The Appeal Decision

was made public on 29 October 2024.

19. . Paragraphs 26 and 27 of the Appeal Decision state concerning the London Plane Tree:

The proposal would also result in the loss of the London Plane Tree on the corner
of Tylers Avenue and Chichester Road. This is principally because its roots now
stretch under the appeal site and so the tree would be unlikely to survive the works
which would need to be undertaken on site.

Given its size and maturity the tree makes a positive contribution to an area which
has limited planting and natural features. However, because of its size and
position it currently impacts on the safety of pedestrians and its removal has
previously been sanctioned by the Council. More recently highways works to
build out the pavement to overcome the safety concerns have been considered as
has a Preservation Order for the tree. Both matters are not currently being actively
progressed.?’

20. The Planning permission, which was issued as above, and which requires the removal of
the London Plane tree, was made after S115 of the Environment Act 2021 became a
statutory duty, namely that all local authorities in England consult with local residents on

the felling of street trees. Yet there was no consultation.

21. At present, Southend-on-Sea Council would be only removing trees under exemptions of
Section 96 part 3 of the Environmental Act 2021which include instances of planning

permissions. In such instances, it is a decision made by Southend Council’s planning

2 The Planning Inspectorate, Appeal Decision by Stewart Glassar BSc (Hons) MRTPI dated 29 October
2024 (Appeal Ref: APP/D1590/W/24/3345447), § 1.

2 The Planning Inspectorate, Appeal Decision by Stewart Glassar BSc (Hons) MRTPI dated 29 October
2024 (Appeal Ref: APP/D1590/W/24/3345447) §§ 26-27.



committee, under planning law. ‘[The Council’s planning committee] would determine if
it is lawful to remove a tree, as they can only reject planning applications if it breaches a

law’.2® This would have been the case of Chester the tree.

22. 1 have not seen in the Appeal Decision reviewed above any consideration of the
Council’s obligations under the Human Rights Act and implications of the felling of the
tree in said obligations. It is a decision that has not taken into account human rights

statutory obligations as part of the lawfulness of the decision to remove the tree.

23. 1 have not seen either any balancing considerations on human rights grounds or climate
policy and tree policy by the Council in approving a planning application that now requires

the removal of the tree in the above circumstances.

24. 1 have seen the following documents in order to write this Advice:

(a) Affidavit of Katy Treverton

(b) Affidavit of Kenneth Treverton

(c) Affidavit of Laurence Leon

(d) Affidavit of Timothy Fransen

(e) Officers’ Report denying planning application to erect 14 storey building in 7
Tylers Avenue, Southend-On-Sea.

(f) Southend-on-Sea Borough Council, Green City Action Plan 2021

(g) Southend-on-Sea Borough Council, Tree Policy 2020-2030, March 2020-
2030.

(h) Chichester Road, Southend-on-Sea, Road Safety Assessment by Allen
Transport Consultancy Ltd dated December 2022.

(1) The Planning Inspectorate, Appeal Decision by Stewart Glassar BSc (Hons)
MRTPI dated 29 October 2024 (Appeal Ref: APP/D1590/W/24/3345447)

1.  The Questions
25.1 am asked to address the question of whether the felling of trees would breach human

rights under the European Convention on Human Rights, and if so, what rights if any,

would be engaged. Including, in the context of the climate crisis.

26 Conference with Katy Treverton on Southend-on-Sea Council current practice.



26.

27.

28.

29.

Narrowing down those questions as applied to the case of Chester the tree, I reformulate
them as follows: (i) Would the cutting down of Chester in Southend-on-Sea (on the facts
above described) breach the human rights of residents of this Essex town under the
European Convention on Human Rights? (ii) If so, which are those rights engaged? (iv)

Further, does the climate crisis add any particular relevant obligations?

This Advice is divided into 3 sections. First I state some relevant facts arising from the
evidence I have reviewed, necessary to the legal examination to follow. Second, 1 deal
with items (i) and (ii). Third, 1 deal with item iv, namely, the examination of obligations
by state authorities in the context of the climate crisis, relevant to this case. Finally I draw

some conclusions.

Some Relevant Facts

A. Trees as essential to the quality of life in Southend-on-Sea
As Southend-on-Sea Borough Council’s Tree Policy 2020-2030 notes: ‘Trees play an

important role within an urban environment’.?” The Council acknowledges that:

There has been extensive research in recent years demonstrating the significant
benefits trees bring to our physical and mental health, our social and economic
wellbeing, to biodiversity, to the air we breathe, and the soil beneath our feet. They
help offset the effects of heavy rainfall, helping to mitigate flood risk, and offset
the urban heat island effect. They capture and store carbon and particulates
which pose an increasing risk to human health.?®

The Council’s Tree Policy also notes that trees are ‘a key element of the town’s green

infrastructure essential to the quality of life in Southend-on-Sea’? Its strategy as a

consequence ‘sets out the council’s commitment to protect, enhance and maintain trees in

the town’.>* Among the key aims and objectives of this policy is, ‘to extend the overall

tree canopy cover [in Southend-on-Sea] to 15% by 2050°.3!

27
28
29
30
31

Southend-on-Sea Borough Council, Tree Policy 2020-2030, March 2020-2030, p. 4.
Ibid. Emphasis added.

Ibid. Emphasis added.

Ibid.

Ibid.



B. South-end-Sea: a tree-deprived town

30. Southend-on-Sea resident, Katy Treverton observes that both the city centre and around
the high street in. Southend-on-Sea now °‘is totally void of any vegetation’:

I am 47 years old and am an early years educator. [ was born in Southend-on-Sea,
Essex, and have lived here all my life. I find it quite harsh sometimes in the city
environment when there are no natural features, and I value greatly any areas or
patches in which I see and hear nature. I feel this really helps my mental health.

I think Southend-on-Sea (or Southend as we all call our town) has changed a lot
and has certainly become more built up to the detriment of trees and greenery,
particularly in the city centre and around the high street now that this is totally void
of any vegetation. 32

31. A Google Map Screenshot of Southend-on-Sea shows the relevant City Centre with the

location of Chichester road, where the plain tree, Chester, is located as follows:

P

1
\u
+— Chester

32. The screenshot shows that, as noted by Katy Treverton, indeed, Southend-on-Sea’s city

centre is tree-deprived.

2 Affidavit of Katy Treverton, §§ 1 and 2.



33. By way of comparison, I note the tree canopy
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34. Or the canopy of an average European City, for example, the Hague:
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35.

36.

37.

38.

39.

40.

European Convention on Human Rights Article 8 and Article 14 (prohibition of

discrimination)

Is there a right (of anyone) to green? And in this particular case where a tree has stood
there for many years (some over 150 years), is there any established right to the tree, for

the communities, protected in some basic human rights sphere?

There are at least two salient rights under the European Convention on Human Rights
engaged in this particular case, in my opinion. They are Article 8 (protection of home,

private life) and Article 14 (non-discrimination)

I deal with each in turn below.

For clarity, there is an additional level of examination of Article 8, however, in relation to

the climate crisis which I examine in a separate section for emphasis.

A. Article 8

The Strasbourg Court has defined the scope of Article 8 broadly. As seen in the section
dealing with climate, the scope of protection of Article 8 covers the well-being and quality
of life of individuals. For the purposes of this analysis, private life is the aspect of

protection of Article 8 relevant to this case.

In X and Y v. the Netherlands the European Court of Human Rights indicated for the first
time that the concept of private life covered the physical and moral integrity of the person.*
The European Court of Human Rights has also affirmed that ‘[m]ental health must also be
regarded as a crucial part of private life associated with the aspect of moral integrity. The
preservation of mental stability is in that context an indispensable precondition to effective

enjoyment of the right to respect for private life.”3* Such a sphere of protection would

33

34

Case of X and Y v. the Netherlands, (Application no. §975/80), Judgment of 26 March1985, § 22.

Case of Bensaid v the United Kingdom (Application no. 44599/98), Judgment of 6 February 2001, § 47.

10



41.

42.

43.

44,

entail positive obligations on the part of the State. Positive obligations are, broadly

speaking, obligations to do something; to ensure respect and protection of human rights.

The Southend-on-Sea Council’s own Tree Policy document acknowledges the significant
correlation between physical and mental health of a population and trees. It also recognises
that the green infrastructure of which Chester the tree is a part, is essential to the quality of

life in Southend-on-Sea’.

It is not surprising, being the only tree standing in Chichester road (and indeed in an entire
area of the City centre) that Chester is valued by the community in Southend-on-Sea for
their well-being and happiness. Katy Treverton states:

As someone who has been a resident of Southend-on-Sea my whole life, for a long
time [ have appreciated the grand London plane tree on Chichester Road. For many
years, when shopping in town, I have always ensured that I walk along the back of
the high street, rather than straight along it, in order to pass by and admire this tree. It
makes being in the centre of town different, because the tree is such a grand
feature and lifts my mood from the grey monotonous concrete around. Seeing
something so beautiful, hearing the wind blowing in the leaves and feeling the cool
shade — all these add to my feeling of well-being and happiness.>’

Ray Skinner, who has lived in Portland Avenue not far from Chester, the London plane
tree, since 1976 states: ‘I walk to the station to work. Each day I pass Chester and have

done so since 1998, so I am well acquainted with the tree and I appreciate it. There is

little other nature/greenery on this walk through the city centre to the station’.3¢

Kenneth Treverton, an 85 year-old resident of Southend-on-Sea for his part observes:

Having lived in Southend-on-Sea for more than 85 years it is the tree lined streets
which remain in the memory. The protecting shade in summer months and the
coolness as one, at my age, walked beneath. The shapes of leaves and the colours
as they were shed by the wind. This is how our community has been.

I still remember the patterns made by the bark of the plane trees and the predictable
texture of the bark to touch. The presence of birds giving life and certainty as the
seasons passed. These are my memories from when I was very young, around 5
years old.

35
36

Affidavit of Katy Treverton § 3. Emphasis added.
Recollections by Ray Skinner, resident of Southend-on-Sea. Emphasis added.

11



45.

46.

47.

I also recall the tree which used to be outside our gate being approached by the
milkman’s horse for him to feed. Regretfully this tree is no longer there. Their
numbers in my road and many others in Southend are greatly diminished.

There were so many trees throughout the town in those days never truly appreciated
until after their destruction began.

Our community wants to preserve the presence of greenery and not let our last
trees become simply a treasured memory.>’

It is clear that for residents of Southend-on-Sea, Chester the tree supports their quality of
life.

In the case in instance, a positive obligation by the State, in order to meet its obligations
under Article 8 of the European Convention on Human Rights, is to ensure that there is
sufficient greenery, including canopy trees, in Southend-on-Sea. In respect of negative
obligations, to ensure that it does not infringe upon the article 8 sphere of protection of
residents who have identified Chester the tree as vital to their mental health and well-being.
For an interference otherwise to be lawful would have to be ‘in accordance with the law’
(for example, considerations of human rights of residents would have to be made, in the
balance of interests in the decision-making process to fell such a tree), pursuing a legitimate
aim, and being necessary in a democratic society.

I have not seen any consideration of residents of Southend-on-Sea in the Council
documents relating to Chester the tree as to the possible infringements on Article 8, or
other obligations under the Human Rights Act 1998 or European Convention on Human

Rights.

Relationship with the tree is protected under the notion of private life under Article 8

48.

Another aspect of the protection under Article 8, relevant to this analysis is the following:
Crucially, the European Court has held that ‘Article 8 protects a right to identity and
personal development, and the right to establish and develop relationships with other
human beings and the outside world’.*®  The outside world includes the natural world.

The evidence provided by residents of Southend-on-Sea shows that they have developed a

37
38

Affidavit of Kenneth Treverton, §§ 2-6.
Ibid. referring to Burghartz, opinion of the Commission, p. 37, § 47, and Fried! v. Austria, judgment of
31 January 1995, Series A no. 305-B, p. 20, § 45.

12



relationship with Chester the tree as part of the natural world, forming now part of its

personal identity and connection with surroundings.

49. Katy Treverton, aptly states in relation to the connection she has developed with Chester

the tree:

I think the tree has always struck me as significant, not only because it looks so
large and wonderful, but also because it is so bold in its position, in the centre of
the pavement as if affirming life. I have built a connection with the tree. Some
sort of kindship. I need it for my sense of well-being in my community. It also
resonates with me, as someone who appreciates nature, but lives, spends time and
shops in Southend, which is so lacking in greenery and natural features. We cannot
live in a world of cement, devoid of life.

I suppose on some deep level, I relate to the tree, standing among the concrete and
buses and cars, almost out of place, being the only large tree left on this busy main
road. Its presence is all the more significant to me because of this. I am always
happy to see such lush greenery in an otherwise grey area and it makes me feel
better to walk from the high street around the corner and see the tree, now known
as Chester.*

50. Likewise, resident Timothy Fransen notes:

To me, nature in Southend (and beyond) is vital, and we are nature—not something
separate or removed from it. Spending time among trees, green spaces, coastal
habitats, and their associated biodiversity has always been a source of awe,
inspiration, and good health. Simply looking at trees or walking in nature lifts
the spirits, while the temporary spectacle of pop-up forests and endless concrete
corrode the soul. Seeing a mature tree like Chester, standing tall and resilient,
reminds me of the value of life and growth, even in the face of challenges. I
think about my nine-year-old nephew and how I want him to grow up in a
community that values and protects its natural environment—a place where he and
future generations can play under the shade of trees, breathe clean air, and feel the
grounding power of nature. For me, it’s about ensuring his future is filled with
green spaces that are not only preserved but also celebrated, fostering a healthier,
happier, and more connected world.

Chester is Southend’s beloved 150-Year-Old London Plane. It’s far more than just
a tree. Chester is Southend’s own Sycamore Gap Tree. He is a beloved landmark,
a living monument, a symbol of resilience, a witness to generations of memories,
and a reminder of the vital importance of our irreplaceable green heritage. Chester
has stood steadfast for over a century and a half, providing shade, purifying the air,
supporting wildlife, and serving as a vital thread connecting us to our history and
environment.

39

Affidavit of Katy Treverton §§ 6-7.
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51.

52.

53.

54.

... He is not just a tree; he is a keeper of personal and collective memories, a living
testament to the power of nature to inspire and connect us.
What does the felling of trees (and the reaction it caused in this community) tell us about

this deep relationship between human beings and natural surroundings?

There is certainly a will of the community to do everything to protect the tree. Resident
Laurence Leone testifies:

‘I was on my way out with my family for the day and saw a group of protesters
marching towards the civic centre; I knew straight away that it was to do with
the tree and I felt the need to join them, so pulled the car over immediately and
approached the group where I chatted to others who cared about the future of

the tree. I realised that I was not alone in my valuing of this tree in our city

and we then formed a group in order to do all we could to protect it’.*!

B. Article 14: Prohibition of discrimination

The Council purports to justify its decision to cut down the tree partly based on its Equality
obligations.*? This appears to me to be a misconceived approach towards the
understanding of equality obligations. If it were right, most trees on the sidewalks of
London would have to be cut down, on the basis of not providing enough room for a
mobility scooter to go through. 86 years old Kenneth Treverton would agree that this is a
misconceived approach. He states ‘due to my age I use a mobility scooter. Yet, I don’t
see a reason why trees should be cut down. Historically, the elderly and the young in this

community have lived with our trees as they are’.*

In fact, the community, including those like Mr Treverton having mobility issues, enjoy
and benefit from the shade of ‘... the tree lined streets which remain in the memory. The
protecting shade in summer months and the coolness as one, at my age, walked beneath.
The shapes of leaves and the colours as they were shed by the wind. This is how our

community has been.’**

40
41
42

43
44

Affidavit of Timothy Fransen, §§ 5-6.

Affidavit of Laurence Leone § 5.

This was an oral response provided during a meeting by community members with representatives
from Highways. They voiced their concerns that they may be pulled up for not addressing their duties
in terms of accessibility for all.

Affidavit of Kenneth Treverton § 1.

Affidavit of Kenneth Treverton § 2.
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55. Admittedly, in its Tree Policy, Southend-on-Sea Borough Council states that ‘trees are an

56.

57.

essential part of the environment and vital to healthy urban living’.#°

By the Southend-on-Sea Borough Council’s own admission, however, the canopy cover in

Southend-on-Sea is below the national average of 17% which was estimated in the 320

towns and cities surveyed in the UK.#*¢ The Council has defined tree canopy cover ‘as the

area of leaves, branches and stems of trees covering the ground when viewed from above.

It is a two dimensional measurement of the spread of canopy cover over a given area’.*’

In its Tree Policy, the Council notes:

A report was commissioned by Southend-on-Sea Borough Council in October 2019
to quantify the tree canopy cover within the borough and by each council ward.
...Repeat assessment of the canopy over time can provide an effective means of
monitoring the tree population, setting targets and tracking the effectiveness of
planting programmes.

At October 2019 the canopy cover of the entire borough was measured at 12%.43

The 12% canopy cover would be the mean number after taking into consideration the high

density tree population growing in Belfairs Park and Nature Reserve as well as the very

urban nature of other wards.

58. Resident Timothy Fransen observes:

Southend, a newly designated coastal city in Essex, carries a proud history of
grassroots activism rooted in its working-class heritage and coastal identity.
Over the years, | have witnessed the devastating removal of thousands of mature
street trees, often due to poor local governance. This alarming trend, both locally
and nationally, underscores the urgent need for stronger policies and
management to protect these essential natural assets for future generations.|...]

One stark example is Milton Ward, one of Southend’s most deprived areas, with
just 10% canopy cover compared to the Forestry Commission’s recommended
15% for coastal regions. This disparity highlights the intersection of
environmental and social justice issues. My recent advocacy efforts include
fighting for Chester, a threatened tree in Milton Ward, and leading a two-year
campaign in Shoeburyness Ward to protect coastal habitats, green spaces,

45
46
47
48

Southend-on-Sea Borough Council, Tree Policy 2020- 2030, March 2020, p. 3.
Southend-on-Sea Borough Council, Tree Policy 2020- 2030, p.5.

Ibid.

Ibid, p. 5.

15



59.

60.

61.

62.

wildlife, and 44 mature trees with Tree Preservation Orders (TPOs), all of which
were unfortunately lost to development.*

Indeed, this disparity between the average canopy cover in England and the canopy cover
in a town with high incidences of poverty such as Southend-on-Sea, is of note. It
objectively reflects a differential treatment of the population in Southend-on-Sea in relation
to their enjoyment of tree canopy by comparison to the average town in England. In
particular if one is to take into account the very assertions by the Council tying trees as
essential to healthy urban living, this differential treatment is affecting protected rights

under Article 8 under the Convention.

Article 14 of the European Convention on Human Rights (incorporated in the Human
Rights Act 1998) makes it illegal to discriminate on a wide range of grounds including
‘sex, race, colour, language, religion, political or other opinion, national or social origin,

association with a national minority, property, birth or other status’.

On many occasions in the jurisprudence of the Strasbourg Court Article 8 has been read in
conjunction with Article 14. This can be one of those instances. If Article 8 protects the
private sphere whereby individuals enjoy private life including the physical and moral
integrity of the person, and their mental health, namely well-being and quality of life of
individuals, then this ought to be protected in a manner that a population in particular is
not disproportionally adversely affected as is the case with the residents of Southend-on-

Sea. There is no objective or reasonable justification for that.

As in the case of D.H. and Others v The Czech Republic®’ a discrimination finding would
rely on the established principle that if a policy or general measure (the way the Council is
approaching in reality the lives of trees) had disproportionately prejudicial effects on a
group of people, the possibility of its being considered discriminatory could not be ruled
out even if it was not specifically aimed or directed at that group. The tree-deprivation of
this community in Essex stands tall even more so in light of the particular vulnerability of
this population to climate change, and the required action by the state authorities in

adaption measures as seen below.

49
50

Affidavit of Timothy Fransen, § 2 and 3.
D.H. and Others v The Czech Republic (Application no. 57325/00), Judgment of 13 November
2007.{GC]
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4.

63.

64.

65.

The European Convention on Human Rights in the Context of Climate Change

A. European Convention on Human Rights: a living instrument

In the case of Verein Klimaseniorinnen Schweiz and Others v Switzerland, the European
Court of Human Rights acknowledged that ‘climate change is one of the most pressing
issues of our times’ and noted that ‘the resulting consequences for the environment, and its
adverse effects on the living conditions of various human communities and individuals are
complex and multiple.”>! These the Court noted, includes ‘periods of extreme weather. ..

which in turn cause various harmful phenomena such as excessive heatwaves, droughts.”>?

The Court noted that it could not ignore such developments and that the Convention ‘is a
living instrument which must be interpreted in the light of present day conditions, and in
accordance with developments in international law, so as to reflect the increasingly high

standard being required in the area of protection of human rights.”>3

Thus the European
Convention on Human Rights is to be interpreted as a living instrument in order to assess

this case arising from Southend-on-Sea, taking into account climate change considerations.

I turn now to specific rights relevant to such an assessment, in particular to Article 8 scope

of protection.

B. Article 8: Right to effective protection by the State authorities from serious
adverse effects of climate change on an individual’s life, health, well-being and

quality of life

51

52
53

European Court of Human Rights, Case of Verein Klimaseniorinnen Schweiz and Others v Switzerland
(Application no. 53600/20), Judgment, 9 April 2024, § 410 (‘Klimaseniorinnen’).

Klimaseniorinnen § 417.

Klimaseniorinnen § 434.

17



66.

67.

68.

The Strasbourg Court has held that Article 8 (protection of home, privacy) is capable of

being engaged in the climate change context because of adverse effects ‘not only on

individuals health but on their well-being and quality of life.”>*

In order to assess the question of ‘actual interference’, the Court has made clear that general
deterioration of the environment is not sufficient. There must be a negative effect on an
individual’s private or family sphere.”® The interference may affect individuals’ well-
being and prevent them from enjoying their homes, on such a way as to affect their private
and family life adversely, without, however seriously endangering their health.’® In what
concerns the possible worsening of quality of life, the Court has held that it ‘is a subjective

characteristic that hardly lends itself to a precise definition.”>’

In short, the Court held that ‘Article 8 must be seen as encompassing a right for individuals

to effective protection by the State authorities from serious adverse effects of climate

change on their life, health, well-being and quality of life.”>®

Climate positive obligations under the European Convention on Human Rights, including

adaptation measures

69.

In Klimaseniorinnen, the European Court of Human Rights held, that the State’s
obligations under Article 8 is ‘to do its part to ensure such protection’.® The term ‘to
ensure’ entails a positive obligation on the part of the State to implement sufficient
measures to combat climate change. This would include mitigation but also adaptation
measures (to adapt to climate change and reduce its impacts) ‘aimed at alleviating the most
severe or imminent consequences of climate change, taking into account any relevant
particular needs for protection’.® The adoption of measures to deal with the increase in

average temperatures is an example of adaptation measures.

C. Application of those principles to the present case: Southend-on-Sea

54
55
56
57
58
59
60

Klimaseniorinnen § 435. My emphasis.

Klimaseniorinnen § 515.

Jugheli and Others v Georgia, no. 38342/05, § 62, 13 July 2017; Klimaseniorinnen § 517.
Jugheli and Others v Georgia, no. 38342/05, § 63; Klimaseniorinnen § 517.
Klimaseniorinnen § 519.

Klimaseniorinnen § 545.

Klimaseniorinnen § 552.
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70.

71.

72.

73.

In the evidence supplied for this Advice, Laurence Leone states: ‘As an arborist and father
of three I know how important trees and greenery are for our family's well-being and the
environment. My children learn in school about the role trees play in providing clean air,

supporting wildlife, and combating climate change’¢!

Katy Treverton for her part notes:

I know I am far from alone in my appreciation of this wonderful tree. I remember
an eight-month pregnant woman commenting that ‘Chester’ the tree saved her
multiple times by providing much needed shade when she was walking in the peak
of summer, when temperatures were really hot. It is the only tree left in a long
road. With climate change, the temperatures in summer are getting hotter and hotter
in our town. If you are walking down the naked, pure concrete street where Chester
is located, opposite cement and a car park, you would realise soon why Chester
humanises and vitalises the street.®

This is not just an observation by community members, but in effect, the council is well
aware of the importance of trees for providing resilience to the impacts of climate change
in Southend-on-Sea. The Green City Action Plan in Southend-on-Sea identifies as a focus
area, ‘building climate resilience across Southend’, which prescribes ‘a proactive approach
to climate resilience and urban greening’ and prioritisation of ‘action on enhancing and
improving our green and open spaces in Southend’.> The Green City Action Plan in
Southend-on-Sea recognises that such measures have positive impacts around health and
well-being, air and water quality for our communities.®* The Plan identifies climate
adaptation (which includes managing and extending natural resources as well as promoting

biodiversity) as having a crucial role.®®

The Southend Local Plan, for its part, observes that ‘National planning policy is clear that
planning has a key role to play in minimising vulnerability and providing resilience to the

impacts of climate change, including coastal change, flood risk, drought, water supply

61
62
63

64
65

Affidavit of Laurence Leone § 2.

Affidavit of Katy Treverton, § 4.

Southend-on-Sea Borough Council, Green City Action Plan 2021
https://cape.mysociety.org/media/data/plans/southend-on-sea-borough-council-e9df7bf.pdf accessed on
31 January 2025.

Ibid.

Ibid., p. 4.
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74.

and changes to biodiversity and landscape.’®® It recognises, in the case of Southend-on-
Sea, that ‘[t]he impacts of climate change are likely to result in erratic and unsettled
weather, causing periods of drought and severe storms that can lead to flooding.”®” The
document is aware that adaptation measures are required to deal with the increase in

average temperatures, for example.

It is further noted therein that the Air Quality Strategy and Low Emission Strategy 2018 —

2025 identify land use planning as a key tool to reduce road transport emissions and

transport related air pollution.®®

As part of providing resilience to the impacts of climate
change in Southend, it is noted that trees can reduce flooding and reduce high summer
temperatures and improve air quality: ‘Projects such as urban greening, ... and tree planting
can reduce flooding, reduce high summer temperatures, store the greenhouse gas carbon

dioxide, improve air quality and provide habitats for wildlife’.®

Conclusion

75.

76.

Southend-on-Sea Council made a decision sometime after December 2022 to remove a
mature London Plane Tree cherished by a community. This appears to have been made in
an incongruent manner, and despite the Council’s own Tree Policy 2020-2030 which
affirms ‘a presumption against the removal of healthy trees’ and a policy ‘to help maintain
and extend the tree canopy cover across the borough’.”® It was also decided with no input

of the community affected now by the purported felling of this tree.

A planning application to erect a 14 storey building comprising of 58 self-contained flats
(Class C3) and commercial units at ground floor level (Class E) with ancillary bike and bin
store on vacant land (outline application) at 7 Tylers Avenue, Southend-on-Sea has now
been approved on Appeal on 29 September 2024. This planning application requires the
removal of the tree. In communication with the community, a Councillor has pointed out
that this is a decision made by Southend Council’s planning committee which determines

if it is /lawful to remove a tree, as they can only reject planning applications if they breach

66

67
68
69
70

Southend Local Plan, City Council: Planning for Climate Change, <
https://localplan.southend.gov.uk/issues-and-options/section-3-creating-good-quality-and-healthy-
places/10-planning-climate-change>, accessed on 1 February 2025

Ibid. Emphasis added.

Ibid.

Ibid.

Ibid.
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T7.

a law. I have not seen any statutory obligations under the Human Rights Act 1988
(climate, or Article 8, Article 14) identifying possible human rights breaches with that
decision which can only demonstrate that in making such a decision the Council erred in

law.

On my own analysis of the rights engaged in the present case, under the European
Convention on Human Rights, I find potential breaches of article 8 (protection of private
life), Article 14 (prohibition of discrimination) and breaches of positive obligations of
adaptation under Article 8 of the European Convention on Human Rights in the context of
the climate crisis. It is my view that to further deprive a community living in a tree-deprived
area, from a mature tree, with its correlative impacts upon well-being, private life, and
quality of life, would amount to a breach of Articles 8 and 14 of the European Convention
on Human Rights. It is somehow worrisome that the Council has not made any
examination of such potential breaches in the process of granting planning permission
which requires the felling of the tree. This per se makes the planning permission unlawful

as not all relevant law was taken into account.

MONICA FERIA-TINTA
TWENTY ESSEX

13 February 2025
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